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COMING EVENTS 


SECTION ON REAL ESTATE 
WEDNESDAY EvENING, DeceMBeErR 8, 1954, 8 P.M. 
Speaker: Augustus C. Froeb, Jr. 
Topic: Various phases of Federal Housing Administration and 
Veterans Administration Mortgage Financing. 
* . > 
SECTION ON SURROGATE’S COURTS 
TuurspAy EvENING, DEcEMBER 16, 1954, 8 P.M. 
Discussion of recent decisions 
No further notice of these meetings will be given. 
* . + 
POSTSCRIPTS TO THE MEETING 


Due to the fact that there is no association meeting in December the 
Postscripts to our last meeting is omitted and will be printed in the next 
issue of the Barrister. 
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The 


President’s 


Page 


—by LOUIS WALDMAN 


This is the last issue of the Barrister for the year 1954. I therefore 
take this opportunity to extend to all the members and officers of our 
Association my heartfelt greetings of the season and to wish you all a 
very Merry Christmas and a Happy New Year. I also wish, through 
this Page, to extend greetings and good wishes on behalf of our Associa- 
tion to all our fellow lawyers throughout the land and particularly to 
those who devote their time, resources and energy to making the legal 
profession an important force in our country. 


This is the season of peace and good will. In a world as troubled 
and anxious as ours is today, it is good to have at least one occasion in 
the year when mankind can lay aside its labors and cares and devote 
itself to an exchange of expressions of friendship in the hope that human- 
ity may hold steadfast to the will to peace and brotherhood. Tens of 
millions of human beings throughout the world will do just that this year, 
as millions of them have done for many generations and centuries in the 
past. In the hearts of the people of the world is a deep yearning for 
peace and good will. They wish to feel secure and assured that they and 
their families can gather on this holiday around the fireside and table and 
be allowed to pursue in tranquility and in freedom a normal life. 


The people of the free world hope with all their hearts that the 
leaders of half of the human race who today are infected with the disease 
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of aggression, of hate, of strife, may somehow become inspired with the 
spirit of this holiday. But whether or not with their background and 
indoctrination such a thing is possible, we certainly hope that the many 
millions of people living under their domination are moved by this ideal 
of peace and good will, and make known to their leaders as best as they 
can, the futility and inhumanity of aggression, hate and strife. 


It is the fervent wish of all of us not only to create an atmosphere 
of peace and friendship among ourselves and in our own great land, but 
to hold out to people all over the world the hand of friendship and good 
will and to make it known to them that we bear no animus or have any 
ill design against any people anywhere in any land. We wish them all 
well and hope that they in their own countries will, like we in ours, 
enjoy in the years to come the blessings of freedom, liberty and democ- 
racy. 


It seems paradoxical that in mid-20th century it should be necessary 
for us to be concerned with the elementary questions of human freedom 
and the dignity of man. Unfortunately, however, that is the case, not 
only in the countries in the free world where corroding influences are 
seeking to undermine those freedoms, but in the very large part of the 
world where there has been a total blackout of freedom and a total denial 
of human dignity and liberty to the peoples living there. 


I say this is parodoxical because as far back as the dawn of this 
century mankind flattered itself that it was living in a period of great 
human awakening. It seemed then as though the spirit of good will and 
of peace preached by religious leaders and social dreamers for centuries 
might at long last become the guiding principle and rule for the whole 
world. Everywhere, noble spirits proclaimed to the people the triumph 
of science, inspiring men to mobilize their energies and talents to attain 
the goal of freedom, brotherhood and peace. These great visions were 
not only held up by men and women high in the intellectual secular world, 
but by religious leaders as well. 


I do not mean to say that intolerance and racial and religious antag- 
onisms were unknown in the world in the early part of this century, but 
these evils were held in supreme contempt and were fought bitterly by 
forward looking people in every walk of life. There was a hopeful 
note in the cultural activity of man. In the field of literature, drama, 
and art, men and women created in this spirit. The ideal toward which 
the whole world was striving then was the realization of the worth of the 
individual and the importance of his freedom. 
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In the field of science too, the human mind labored towards the 
same achievements. The scientists worked in their laboratories to con- 
quer the wild forces of nature and to control them so that they may 
serve man. Technological developments gave rise to the hope that human 
drudgery would soon vanish and poverty would be replaced by plenty. 
Mankind, scientists felt, would now have the leisure and opportunity to 
pursue and develop the abilities and capacities of man more freely to eat 
of the fruits of knowledge and more richly to enjoy the world’s culture. 


Then came the shattering events of World War I. Together with 
the loss of millions of lives, came the destruction of cherished human 
values. After World War I, mankind experienced a mood of deep dis- 
illusionment followed by revolution. Czars fell and monarchs toppled, 
but tyranny was not banished from the earth. In the place of old tyrants, 
there arose a new tyranny—the tyranny of modern Communism. Through 
a most horrible perversion of the truth, this new tyranny claimed to func- 
tion in the name of liberalism, in the name of an ideal, in the name of the 
oppressed, and, of all things, in the name of social progress. Because of 
this great perversion of the truth, the new tyranny, unlike its predecessors, 
received the blessings and approval of men and movements which up to 
World War I were thought to be foremost in the fight for freedom, 
liberty, and democracy. 


The birth of this tyranny in 1917 marked a great tragedy in history. 
It gave rise to a new, militant, and dangerous anti-libertarian movement 
which enslaved millions of human beings with a ruthlessness and brutality 
which the old tyrants never dared to use. And, within this same half 
century, there came to the world another terrible scourge, a variant of 
the Communist tyranny: the Fascist and Nazi regimes. All three united 
in one horrible result: the debasement of the individual and the exaltation 
of totalitarianism. All three forms of dictatorship lived and thrived by 
preaching hate, division, and the setting of man against man, race against 
race, people against people. 

World War II was the tragic result. Millions of innocent men, 
women and children were the victims of a world gone mad. The values 
of civilization were again uprooted and destroyed, this time inflicting even 
greater wounds on human progress and brotherhood. 


It is in such a world that Communist totalitarianism, born after the 
first World War, gained power and strength to a point where it now 
seeks world mastery. It is in such a world that our Western civilization 
is fighting for survival. We must guard with all our power the area 
where men can still breathe freely, where they can still choose freely their 
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own government and discard those who do not represent their will, the 
area where human rights are still respected. This area must not be al- 
lowed to grow smaller. 


In ushering in a new year, we usually make all kinds of resolutions. 
Each of us, as an individual or as the head of a family, has many private 
and intimate resolutions, and hopes for their realization in the coming 
year or years. In ushering in the year 1955, we should add one Grand 
Resolution: that each of us, as a citizen and as a member of the com- 
munity, will by his own act do everything in his power to stop dead in 
its tracks the march of barbarism and tyranny, the invasion of human 
rights, and the weakening of constiutional government and the rule of 
law. We must resolve that the lawlessness and cruelty of the modern 
tyranny will be met everywhere, wherever it shows itself. We should 
resolve that we will do all we can to see that conditions are maintained 
in our own country where the light of liberty will continue to shine 
brighter than ever. 

To these ideals and these resolutions I summon the members of the 
Brooklyn Bar Association. We, joit.tly with lawyers throughout the 
country, can do a great deal to lead and inspire our fellow citizens in 
accomplishing these vital aims. 


The Savings and Loan system was born out of grim social 
necessity, following the devastation of the Civil War. Ameri- 
can enterprise, thrift and resourcefulness were the materials 
of which the system was created. It has provided homes 
for more than fifteen million American families and has pro- 
tected free American families from the dangers of destruc- 
tion, despair and inflation. 


It continues its original ideal and increasingly merits the 
faith and trust of the American people. 


SOUTH BROOKLYN SAVINGS AND LOAN ASSOCIATION 


Home Office: 
Corner Willoughby and Pearl Streets, Brooklyn, N. Y. 


Member: Federal Savings and Loan Insurance Corporation 
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This article by our Police 
Commissioner Adams and Joseph 
T. McDonough, a Civilian At- 
torney attached to the Police 
Department Legal Bureau, would 
be of great interest and value at 
any time. It is of particular in- 
terest now when the Police De- 
partment is so much in the pub- 
lic eye. 





The Police Officer and the Law 


—by F. W. H. ADAMS and 
JOSEPH T. McDONOUGH 


Very few policemen are lawyers. Day in and day out, however, 
police officers are called upon to make instantaneous decisions which 
require a specific familiarity with our laws. They act—and they know 
this—at their peril, since action they take may be subjected to extended 
second-guessing and review in the comparative leisure of an attorney’s 
office. 

There are some 20,000 police officers in New York, and they do 
their jobs well. Perhaps if they all were attorneys their performance 
standards would suffer. An attorney is inherently cautious. He is prone 
to see the dangers in particular situations and to favor non-action. Such 
caution in a police officer might well be fatal—in the face of emergency 
situations non-action might mean the life of the police officer, or of a 
civilian depending upon him for protection. 


Law is drawn by the lawyers and interpreted by the lawyers. But 
without the policeman who enforces what is on the books there would 
be no effective law and hence no need for lawyers. In the process of 
enforcing the law the policeman must be his own lawyer and his own 
judge. Facing the gun or the disorder he must be—for the moment— 
a law unto himself. It is a striking measure of the competence with 
which he does his job that action he takes is so rarely questioned. 


I am anxious that my fellow members of the bar be aware of the 
very different approach which police officers and attorneys necessarily 
have to life and law in modern New York. Both must know the law— 
the attorney because it is his duty to know it and interpret it, and apply 
it to given sets of facts; the police officer because it is his duty to enforce 
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it in shifting situations of constant emergency. To the police officer no 
set of facts is given—the facts are created in his presence and he is a 
part of their creation. A police officer has difficulty in understanding 
an attorney’s role in our social order because he has never enjoyed the 
luxury of applying law to a set of facts already created. The lawyer has 
a comparable difficulty in sympathetically appraising the police officer’s 
role because he is conditioned to maneuverability in the application of 
law but not in the creation of fact. 


I propose in this article to plead the case of the police officer before 
my brothers of the bar by discussing briefly certain typical situations in 
which patrolmen were called upon to act. Ask yourself what you would 
have done under comparable circumstances. I believe that if you project 
yourselves for the moment into the stead of the police officer, you will 


become to some measure aware of the constant perplexities of his pro- 
fession. 


Mrs. X approached a patrolman on his post and requested protection, 
stating that her husband was intoxicated, abusive, and had threatened 
her bodily harm. The patrolman accompanied her to her home to in- 
vestigate. He knocked on the door, identified himself, and Mr. X opened 
the door slightly. As Mr. X attempted to slam the door, the patrolman 
wedged his foot in the doorway. When the officer forced the door open 


Mr. X struck him with his fists. What would you have done, if you had 
been the patrolman? 


The officer arrested Mr. X for assault. The arrest was not legal 
No crime had been committed in the presence of the officer, and having 
no search or arrest warrant, he had no authority forcibly to enter. “The 
threshold of a door is still a barrier to a citizen’s castle which may not 
lawfully, except on invitation, be crossed by a stranger with no present 
authority to arrest.” Since the forcible entry was illegal, Mr. X could 
repel the invasion of his home with force. Therefore he committed no 
assault (People v. Field, 15 N. Y. S. 2d 561, 566; People v. Singleton, 
117 N. Y. S. 2d 114). Granted that this police officer acted improperly— 
where should the line be drawn? If he had failed to accompany the wife, 
could she not have pronerly complained of lack of police protection? It 
was her home, and within the door she feared danger. 


In a similar situation an officer, arriving at the scene, found Mr. Y 
intoxicated and shouting vile names. The officer tried to quiet him. Mr. 
Y became irate, threatened and then struck a woman in the presence of 
the officer. The officer arrested Mr. Y for disorderly conduct. In court 
the woman and the policeman testified to the threats, the shouting, the 
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annoyance to neighbors and the assault upon her by Mr. Y. After hear- 
ing the testimony the magistrate before whom the charge was tried ac- 
quitted Mr. Y, stating that he entertained a reasonable doubt that Mr. 
Y had committed the offense. The woman, however, was dissatisfied, 
and a week later Mr. Y was arrested again and charged with the assault 
upon her committed at the same time and place. At a hearing held before 
another magistrate Mr. Y, without offering proof, secured a writ of 
habeas corpus upon the ground that he had been subjected to double 
jeopardy. 


As lawyers we do not question that the Appellate Division was cor- 
rect in sustaining the writ (see People ex rel Ticineto v. Brewster, 241 
App. Div. 467). But the frustration of the assaulted female, and the 
quandary of the sympathetic police officer, merit our passing consideta- 
tion, as it did that of Martin, J., in a concurring opinion (at p. 469) in 
the above cited case: 

“T agree that the writ must be sustained. I am unable, however, 
to understand why this defendant was acquitted of the charge of 
disorderly conduct in view of the fact that there was a positive 
identification of the defendant and corroboration of the testimony 
of the complainant. If the court had the doubt stated, in a case of 
such importance there should have been an adjournment for the 
production of additional testimony and an investigation of the de- 
fendant’s testimony, which investigation would have established the 
truth or falsity thereof.” 


The above incident illustrates a recurrent problem the police officer 
faces: a curious—though fortunately not universal—judicial reluctance 
to back him when he properly takes police action. Too often a police 
officer is assaulted, arrests his assailant and charges him with felonious 
assault, and then sees the charge reduced to disorderly conduct. I am 
personally convinced that assaults upon police officers would be rare in- 
deed if they received the full cooperation of bench and bar in the vigorous 
prosecution of the assailants. 


Another recurrent problem the police officer faces is the imminent 
threat of civil liability if the action he takes is found to be improper. As 
a graphic illustration of this constant flirtation with civil liability, consider 
the following situation: At about 12:45 A.M. one morning an officer 
on 12-to-8 patrol observed a man on post who for some reason—perhaps 
because of the way he scrutinized the officer, or kept his hands in his 
overcoat pockets—aroused the patrolman’s suspicions. He approached 
the man, who sidled away. The police officer increased his pace—the 
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suspect did likewise, his hands in his coat pockets. The stalking process 
continued for a few moments; then the policeman shouted to the civilian 
to throw up his hands. The civilian complied, the officer found a loaded 
revolver in his overcoat pocket and arrested him. 


The man had no license, and hence in carrying a revolver he had 
committed a continuing crime in the officer’s presence and the arrest was 
justified. But note that the officer acted when he had nothing to go on 
save naked suspicion. He sensed that something was wrong, but saw 
no crime, he was told of no crime. As the court pointed out in its opinion, 
he acted at his peril, although inaction also posed problems: 


“To justify arrest without a warrant by an officer for a misdemeanor 
[carrying a loaded revolver without a license is now a felony], the statute 
requires that the offense be actually committed or attempted in the officer’s 
presence. There is no definite statement of the necessary extent of the 
evidence conveyed to the officer’s consciousness. The purpose of the 
permission is promptness, to secure apprehension and identification. In 
the emergency the officer proceeds or tarries at his peril. If he does not 
act he may incur penalty of dereliction. If in arresting he makes mistake 
of law or fact as to the commission of the offense, no matter how clearly 
apparent to him may seem the doing of the forbidden act by the person 
arrested, the officer is a trespasser and liable accordingly. 

“The officer has no judicial immunity for errors of judgment. He 
must be right or suffer.” (People v. Esposito, 118 Misc. 867, 872). 

In his daily work every patrolman encounters, on the action level, 
many of the problems posed by the conflict between liberty and order 
which, on the jurisprudential and constitutional level, have intrigued and 
baffled our highest courts since the early days of the Republic. Without 
recourse to constitutional lore, without time to consult judicial precedent, 
he must solve those problems on the spot on practical bases. 

One evening in one of Manhattan’s busiest areas, an evangelist 
mounted a ladder, to which was affixed an American Flag, and started 
to preach the gospel and distribute pamphlets. Many stopped to listen. 
Soon the audience overflowed into the roadway. Store entrances were 
blocked and pedestrian and vehicle traffic impeded. What would you 
have done? 

A patrolman requested the speaker to move from that location three 
times. Each time the speaker refused, claiming his constitutional rights 
of freedom of speech, freedom of the press and freedom of religion. 

Granted that the preacher had a constitutional right to speak freely 
on a street corner, other rights were also involved. The pedestrian public 
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had the right to free passage on the public sidewalks. Motorists had the 
right to the use of the roadway without unnecessary interference. 

Should the preacher have been curtailed in the exercise of his rights, 
to accommodate the pedestrians and the motorists? If so, at what stage 
of the proceedings should action have been taken? In practice, the 
patrolman on the beat must determine, in incidents such as this, if and 
precisely when the exercise of the constitutional rights of the individual 
must be restricted for the general welfare. He is guided to some extent 
by his working knowledge of judicial precedent, and his action is subject 
to judicial review. But the decision made on the spot by the patrolman 
who watches the situation develop is, I submit, no less difficult than the 
one which must be made by the Court which reviews the action which 
he has taken. Perhaps his decision is more difficult, because he must 
anticipate and weigh prospective dangers and complications which might 
develop in the event that he either acts or fails to act, whereas the Court’s 
problem is limited to the record before it. The police offier must take 
summary, emergency action, relying on his knowledge of the law and 
upon common sense. He has no law library or counsel. It is interesting 
to note that the Supreme Court of the United States, in reviewing and 
passing upon constitutional problems similar to the one faced by the 
officer above, has decided them differently at various times by divided 
courts. (See Kunz v. New York, 340 U. S. 290; Cox v. New Hampshire, 
312 U. S. 569; and Feiner v. New York, 340 U. S. 315). 

Initiative and forbearance are two qualities which are essential in a 
police officer. I emphasize initiative for obvious reasons. Forbearance 
is particularly important in two situations: where action is called for, but 
the scope of the action is or may be restricted by law; and where the 
scope of permissible action is unlimited, but the facts of the situation at 
hand dictate cautious procedure. 


An officer on patrol sees two men running down the street. The 
pursuer shouts “stop, thief.” The police officer joins the chase, draws 
his gun, and calls upon the man pursued to halt. The chase continues 
and the officer fires two shots in the air. The fugitive pays no heed. 


What should the officer do? No crime has been committed in his 
presence. He knows nothing of the circumstances. Common sense tells 
him that there has probably been a robbery, that it was probably com- 
mitted by the fleeing man, and that the second man probably witnessed the © 
occurrence. There are other possibilities. The pursuer may be lying. 
Both men may be chasing the real culprit who is out of sight. Presuming 
that man No. 1 is a wrong-doer, he may merely have committed a petit 
larceny. 


56 


















De | i i tel 


er ve or 68 ~~ 


we we te 


Va 






Here is another situation where the police officer acts at his peril. 
If the person pursued committed a robbery, he is a felon. The police 
officer will not only be justified in shooting him, but is bound by his oath 
to take whatever steps are necessary to apprehend him. If the man 
committed only a petit larceny—which is a misdemeanor—the police 
officer would not only be not justified in shooting, but he would render 
himself and the City liable to civil action. 


Note that in situations such as that posited above the police officer 
has to make spot decisions under crisis conditions as to action to be taken. 
Such decisions are necessarily made without recourse to law books or 
legal memoranda. If the crime committed was only a misdemeanor the 
police officer must forbear from taking the action essential to apprehend 
the thief. Forbearance in such situations is dictated by law. 


At the other end of the policeman’s gamut is forbearance predicated 
upon common sense. Six friends congregate on a street corner. They 
are not disorderly, but they interfere with pedestrian passage. The officer 
on patrol orders them to move on. One of the group quietly states to 
the officer that the group was not disorderly (which is true) and that 
they had a right to congregate (which is true), and they refuse to move. 
At that point the crime of disorderly conduct has been committed and 
the officer is authorized to arrest. (Penal Law, Section 722, subdivision 
3). 

Ninety-nine times out of a hundred a police officer will not make 
an arrest for such circumstances. He will explain the situation and per- 
suade the group to disperse. In such situations the police officer has 
statutory sanctions which he normally forbears to use. 


Such legal sanctions, in my judgment, are necessary to the proper 
performance of police duty in a complex society such as ours. Forbear- 
ance to invoke them except when necessary is a measure of the competence 
with which our police officers do their jobs. 


As a last example, take the situation of the officer issuing a traffic 
summons. He is trained, when he takes such action, to write, not talk. 
He thus avoids being drawn into controversy and creating situations 
where it will be necessary to take further police action. 


The average patrolman is an intelligent, well adjusted citizen when 
he is appointed to the department. He thereafter receives careful and 
comprehensive training in the law, in the routine of the department, in 
human relations and in proper police deportment. Prior to permanent 


appointment in the department he also receives practical experience on 
the beat. 
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But the department is under-manned today, and its policemen are 
under-paid. I know of no other profession which requires of its prac- 
titioners such diverse skills for such little economic compensation. I am 
convinced that it is only pride in their profession and in the skills which 
that profession requires which keep many of our men on the job. 


As lawyers we are aware of the volume and complexities of the law 
which governs our modern society. To the same extent that the develop- 
ment of our society has rendered more complicated the law and hence 
more intricate our tasks as lawyers, so it has increased and complicated 
the demands made upon the police profession. The lawyer and the police 
officer share a public trust. However their specific responsibilities with 
respect to the law may differ, they are ultimately jointly responsible that 
the law be the servant and not the master of the public. Both must 
always remember that the order which law delineates is a framework 
for the enjoyment of liberty. If each understands the specific obligations 
of the other, and supports the other in his discharge of those obligations, 


the public trust which attorney and police officer share will be honorably 
kept. 
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But the department is under-manned today, and its policemen are 
under-paid. I know of no other profession which requires of its prac- 
titioners such diverse skills for such little economic compensation. I am 
convinced that it is only pride in their profession and in the skills which 
that profession requires which keep many of our men on the job. 


As lawyers we are aware of the volume and complexities of the law 
which governs our modern society. To the same extent that the develop- 
ment of our society has rendered more complicated the law and hence 
more intricate our tasks as lawyers, so it has increased and complicated 
the demands made upon the police profession. The lawyer and the police 
officer share a public trust. However their specific responsibilities with 
respect to the law may differ, they are ultimately jointly responsible that 
the law be the servant and not the master of the public. Both must 
always remember that the order which law delineates is a framework 
for the enjoyment of liberty. If each understands the specific obligations 
of the other, and supports the other in his discharge of those obligations, 


the public trust which attorney and police officer share will be honorably 
kept. 





J. Paut Sinnott FraNK J. DANAHY 
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Quotes and Comments —by LOUIS J. MERRELL 


THE COURT OF STAR CHAMBER. 


No legal institution has been more execrated and condemned than 
the Court of Star Chamber. Its very name has entered into every-day 
speech as a synonym for secret, cruel and arbitrary procedures. 


This black reputation is not altogether deserved. Originally the 
Court was nothing more than the King’s Council administering justice 


as the alter ego of the sovereign. It often served as a bulwark between 
the people and their oppressors. 


At an early date (1429-30) the Council announced that it would 
take unto itself those common law causes in which redress was sought 
against the rich and powerful, or in which the plaintiff was too poor to 
prosecute his case in the inferior courts, or in which the Council saw 
“other reasonable cause.” The mischief lay in the last phrase. Since 
the Council itself was the interpreter of what constituted “other reason- 
able cause,” it could at its pleasure proceed swiftly and mercilessly 
against political opponents of the King and his Ministers, and it often 
did. 

The chief vice of the Court was that it acted without the restraints 
of what we have come to know as due process. Complaints could be 
lodged orally, based on private or secret information, or even on mere 
rumor. The person accused or suspected was immediately arrested, 
secretly interrogated, and if he confessed, or let slip any word of admis- 


sion or self-incrimination, he could be immediately pronounced guilty 
“ex ore suo.” 


An article in the Encyclopedia Britannica gives this estimate of the 
character and working of the Court: 

“Its procedure was not according to the common law; it dis- 
pensed with the incumbrance of a jury; it could proceed on mere 
rumor or examine witnesses; it could apply torture; it could inflict 
any penalty short of death. It was thus admirably calculated to be 
the support of order against anarchy, or of despotism against indi- 
vidual and national liberty. During the Tudor period it appeared 
in the former light, under the Stuarts in the latter.” 


Strangely enough, it was a Judge of this Court who laid down the 


famous maxim that “it were better to acquite 20 that are guyltie, than 
condemne one innocent.” 
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The records of the Court have been well preserved. They cover 
an amazing range of civil and criminal matters—forgery, perjury, rioting, 
libel, slander, false accusations against the Crown or one’s neighbors, 
the spreading of false rumors, hoarding, price-gouging, bribe-taking by 
jurors, and many other offences affecting the Government or wherein 
the common law did not afford a proper remedy or punishment. 


If the Court was often rough in its treatment of defendants, it 
was no less so in its treatment of lawyers. On one occasion Lord 
Keeper Egerton addressed counsel in these terms: “You must go to 
schoole to learne wytte; you are noi well aduysed; you forgette yor 
place; and, to be plaine, it is a lye.” There was no senatorial committee 
or bar association in those days to bring in a motion of censure against 
the judge. 


One Blomer, a Counselor of the Middle Temple, was referred to 
by the Lord Keeper as a man of no learning and of no honesty, but 
having a volubility of speech and a great audacity and “impudencye.” 
He was accused by affidavit of suborning witnesses and promptly com- 
mitted to the Fleet. 


In Smithe v. Irenman (October, 1597) it appeared that Irenman, 
an attorney, having lost an original process bearing the Sheriff’s return 
under his hand and seal, procured a new writ from the Clerk of the 
Writs and himself subscribed the name of the Sheriff and put the 
Sheriff’s seal to it. Another misdemeanor charged to this attorney was 
that he altered a jury panel by transposing from the top of the list to 
the bottom three or four names of persons whom he recognized to be 
friends of the defendant, and writing three or four others in their place. 
For these misdemeanors he was fined £200, sentenced to imprisonment, 
and disbarred from all practice as an attorney. 


It was not uncommon for defendants, including lawyers, to be 
sentenced to some form of mutilation, such as having the nose slit, or 
an ear cut off, although it must be admitted that such cruel forms of 
punishment were not unknown in those days in the common law courts 
also. 


The Court of Star Chamber was abolished by the Long Parliament 
in 1641. The lesson to be learned from its history is that, no matter 
how well intentioned in origin or purpose, an institution which places 
itself above the law cannot be tolerated by free men. Good ends do 
not justify bad means, no matter how tempting the immediate goal 


may seem. 
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Inflammatory Photographs 
—by LOUIS E. SCHWARTZ 


A young girl going home one night, was brutally raped and murdered 
and her nude and mutilated body left lying in the hall of a tenement. 
The crime was discovered and in the course of his duties, the District 
Attorney had photographs taken. 

Another young woman, while coming home from work and crossing 
the street, was accidentally killed by a bus. No photographs were taken 
at the scene but her husband had a photograph which had been taken 
a week before her death showing her as she had been a young, omg: « 
attractive woman, dressed in a neat business suit. 

In due course, both photographs were offered as exhibits in evi- 
dence. One in the criminal prosecution, the other in the civil suit for 
wrongful death. 

Is either picture admissible? Are they both admissible? Are they 
both inadmissible as being prejudicial and inflammatory? 

There should be little dispute as to the proposition that any rule 
of evidence should be equally applicable to a civil action as to a criminal 
case. Certainly the courts should not be stricter in passing upon the 
admissibility of evidence when money damages only are involved than 
when the issue involves life itself. 

Our Court of Appeals has held, however, that the photograph of 
a handsome woman was not admissible in an action for wrongful death. 
Said the Court in the case of Smith v. Lehigh Valley R. Co. (1): 

“The introduction in evidence of the photograph of a handsome 

woman could not be expected to accomplish any other result than 

to introduce the personal element for the consideration of the jury.” 

Nor has this ruling been confined to photographs of handsome 
women. Photographs of deceased men have also been excluded. 

In Fearon v. New York Life (2) the introduction of the photo- 
graph of decedent and his two children, taken six months before his 
accidental death constituted reversible error. In the recent case of 
Holmes v. City of New York (3) in reversing a plaintiff’s verdit, the 
Appellate Division (Second Department) stated: 

“In addition, photographs of plaintiff’s intestate taken many 
years before the accident were improperly received.” 

If the ground of objection to the photograph in the Holmes case 
was the fact that it was taken years before the accident, what of the 
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case of Allen v. Stokes (4) where the photograph offered was taken 
while the deceased lay in his coffin at the funeral ? 

It is quite clear from the foregoing authorities that the photograph 
of our young, attractive woman, though fully clothed and taken a week 
before her death will not be received in the civil action for wrongful 
death. 

What then of the other photograph showing the naked, mutilated 
body of the poor victim of an atrocious crime? 

In a recent case, People v. Washington (5) tried in our County 
Court, the defendants were charged with the brutal rape murder of a 
sixteen year old girl. Witnesses described in detail how she was found 
lying in the hallway, her clothing and underclothing strewn around her, 
her eyes swollen, nose broken, teeth knocked out, body black and blue 
and bloody. 

A photograph of this scene was offered. Objection was made 
that it was inflammatory and prejudicial. The Trial Court advised 
counsel, out of the hearing of the jury, that he would not receive the 
photograph at that time but suggested to the District Attorney that 
“If it becomes necessary in order to corroborate the confession, to show 
that the details set forth in the confession are true, I may be constrained 
to permit the photographs to be received in evidence.” (6) 

In due course the confession of one of the defendants was read 
into evidence. Thereafter the photograph was again offered. (7) The 
objection of the other defendant was overruled and the picture received. 
The District Attorney then offered an enlargement of the photograph 
which was also received over objection. (8) The convictions were 
affirmed by the Court of Appeals. 

The admission of similar photographs is not uncommon in criminal 
cases. A colored slide showing the face of the deceased woman who 
had been strangled was used in People v. Levan (9). Long ago, in 
Walsh v. People (10), the Court refused to reverse a conviction because 
the District Attorney had shown the jury, during his opening, the 
photograph of the young girl who had been cruelly murdered. And in 
People v. Webster (11), a photograph of the deceased was allowed in 
evidence for the purpose of showing his appearance on the issue of 
self-defense. 

It seems to the writer that the differentiation between civil and 
criminal cases is illogical and unjust. 

In an action for wrongful death to recover the value of the mone- 
tary loss of decendent’s earnings and contributions, it would seem that 
a photograph of the deceased, fully clothed should be admissible on the 
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question of damages. As was well said by Chase, J., in Drinon v. Wilson, 
a recent case in the Federal Court: (12). 


















; “Her contributions in money or its equivalent for their benefit 
depended much upon the kind of girl she was and her photograph 
was certainly some evidence to aid the jury in determining that.” 
i All photographs which serve to aid the jury should be admissible. 
If inflammatory photographs are admissible in criminal cases, then 
y certainly comparatively innocuous photographs of the plaintiff’s decedent 
a should likewise be admissible in civil actions to recover for wrongful 
| death. 
‘ (1) 177 N.Y. 379. (7) Folio 890. 
€ (2) 162 A. D. 560, 147 S. 444. (8) Folio 895. 
(3) 267 A. D. 782, 45 N. Y. S. 2nd 469. (9) 295 N. Y. 26. 
(4) 260 A. D. 600, 23 N. Y. S. 2nd 441. i} 88 N. Y. 458. 
le (5) 296 N. Y. 888. Hi} 139 N. Y. 73. 
d (6) Folio 285 of the record on ap- (12) (2nd C. C. A. 1946) 113 F. 2nd 
“ 1. 654. 
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Advance Sheet Quiz —by K. FREDERICK GROSS 


1. Where non-navigable river crosses a farm, and bed is owned by 
farmer, may a fisherman cross farm in boat and take fish while so cross- 
ing? ( ) Yes ( ) No 


2. Is it proper to file a lis pendens in injunction action to remove 
encroaching wall? ( ) Yes ( ) No 


3. In prosecution for income tax evasion will government be re- 
quired to state whether theory of prosecution is net worth theory or based 
upon unreported income? ( ) Yes ( ) No 


4. Is limitation that trust income be paid to beneficiary “so long as 
he shall not have remarried” valid? ( ) Yes ( ) No 


5. Is insurer excused from paying double indemnity on life policy 
excepting death from act of war, the insured having been killed in Korean 
conflict ? . ( ) Yes ( ) No 


6. May husband and wife, in separation agreement, relieve husband 
of obligation to support wife? ( ) Yes ( ) No 


7. Is judgment dissolving marriage under Sec. 7-A Domestic Re- 
lations Law a determination of death of husband giving former wife right 
to apply for State Veteran’s bonus? ( ) Yes ( ) No 


8. May plaintiff recover damages under Federal Tort Claims Act 
where his car was struck by Army vehicle, soldier driving it having 
wrongfully taken it and was being pursued by military police? 

( )¥es ( )No 


9. Is insurer under a garage liability policy liable where accident 
occurred when assured’s premises were being used for sale of Christmas 
trees? ( ) Yes ( ) No 


10. May plaintiff recover on negligence and breach of implied war- 
ranty of fitness, after contracting trichinosis from pork sold by defendant, 
pork having been cooked on spit over wood fire? 


. je oe 


(Answers on page 71) 
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Barrister’s Briefs —by STANLEY KREUTZER 


(This story has now become my annual contribution for this time 
of the year. Once again I have been asked to present it by many of my 
colleagues. Thanks for the request and I hope you're satisfied.) 


You might call this my New Year’s story, an experience in the 
Court of Special Sessions. 


It was just about twenty years ago. There was no big war then 
going on. Men and nations were not threatening or pleading about the 
effect of atomic warfare. The “H” Bomb was unknown. But there was 
no peace either. Conflict even then, was evident everywhere—between 
men and nations on the one hand and their economic needs, on the other. 


Maybe it wasn’t the best of times, but as we look back, it wasn’t the 
worst of times either. 


This tale starts with a fellow by the name of Mike Alevris. Mike, 
a Greek, was born in Turkey, and was married to a 100% American 
4 pure blooded American Indian. Mike lived and worked in the teeming 
East side of New York, in the midst of which he played a real part. 


As you can see, Mike’s life ran the gamut of all races and creeds. 
So did his philosophy, which he pronounced with vigor at his little Greek 
Cafe, on Madison Street, in the shadow of Al Smith’s old neighborhood 
—on the lower East Side of Manhattan. Mike was good-hearted and 
dignified—reserved when he had to be, and quite gruff and rough when 
he wanted to be. He was quite a guy! 


Mike’s Cafe was bounded on the north, by St. James Church (where 
former Governor Smith and Mayor Walker received much of their early 
teaching) ; on the south, by the Tammany Club of the then Ist A.D.; on 
the east, by the river and the rising sun, on the west by the Criminal 
Courts and the setting sun. Between these four points of the compass 
—a varied and myriad mass of humans came to Mike for “Oozoo’*, 
advice and money. He had a bountiful supply of the former and an 
occasional supply of the latter. And Mike in turn was always doing 
favors. That’s where I come in. 


Into my office walked Mike one day—-about twenty years ago. He 
smiled shyly and told me of “a very good friend” who was jailed for 
throwing a brick into the window of a ladies’ apparel store on Division 


*Oozoo—A Greek form of “firewater.” 
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Street and Chatham Square, in Manhattan. (Jt didn’t matter that Mike 
didn’t know the defendant at all. He spoke of him as warmly and in- 
tensely as if he were his closest and oldest friend.) 


A day before the trial, I became counsel for the defendant; filed 
my notice of appearance and began spending time reading the law and 
ascertaining the facts of the case—all without fee—in accordance with 
precedents so nobly established by my brethren of the bar long before. 


The trial took place in the New York County Special Sessions Court. 
Testimony established that the defendant—a foreigner who spoke no 
English had thrown a brick from a distance of forty-two feet, across 
Division Street and had smashed the window of this ladies’ clothing store. 


Time: December 31st at 12 midnight. 


Witnesses: Two attendants at a gasoline station about seventy- 
five feet away. 


Facts: The complaints alleged that it was the New Year’s 
spirit—a spirit that comes in bottles (color-yellow), which the de- 
fendant had imbibed and which caused many little spirits to be un- 
leashed and thus gave to the defendant a vigor and power which 


emphasized the strength of the liquor rather than the weakness of 
his years. 


I had questioned the defendant (via Mike as interpreter) at length. 
He denied that he was drunk or that he ever drank. He denied that 
he was able to throw a brick a distance of 42 feet and told a story in- 
consistent with that of the complainants, in almost every important detail. 


The Trial Justices in Special Sessions heard the case. The defendant 
had been in jail for some time, and was obviously scared. His inability 
to speak English did not help the situation at all. ‘The fact that all this 
took place on a day as festive as December 31st—with bells ringing and 
people joyous—gave color and background to the complainants’ story 
about the defendant’s “ring toss’ of bricks on this otherwise quiet New 
Year’s Eve. It was a very routine case, which was then quite common 
in that part of the City. The effects of liquor, in this area, contiguous 
to the Bowery, Chatham Square and Chinatown, had caused many a 
broken window—when the desire for drink overcame the need for sleep. 


Because windows were so frequently broken, it was sought to make an 
example of this defendant. 


Somehow, I believed his story, but, somehow, the District Attorney 
and the Justices did not. 
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He was convicted. It was then 12:30 in the afternoon. I was 
miserable. Somewhere along the line I felt that I had either been remiss 
or the Judges had not had the full story. So I walked from the Old 
Special Sessions Courthouse over to Division Street and Chatham Square 
—about five or ten minutes away—instead of having lunch. I looked 
at the spot where the defendant was supposed to have stood when he 
threw the brick. There was the lowest overhang of the elevated structure, 
that I ever saw. Even a Christy Mathewson or a Bob Feller would have 
found difficulty throwing a brick forty-two feet, with so low an overhang, 
which did not allow the height necessary for such a throw. The low 
overhang of the elevated structure made it impossible to throw the brick 
as alleged by the people. 


“No freeman shall be taken, or imprisoned, or disseized, or out- 
lawed, or exiled, or in any way harmed—nor will we go upon or send 
upon him—save by the lawful judgment of his peers or by the law 
of the land.” 


Magna Charta, Sec. 39. 


It was now 2:15 in the afternoon. The defendant was due to leave 
the jurisdiction of the Court at half past two, when the Department of 
Correction took over. And so—it was necessary that I act without delay. 


Instead of returning to my office, I went right back to Court. It wasn’t 
easy to get the Assistant District Attorney to let me barge in on his new 
case. I finally blurted out to the Court: 


“I think a great injustice was done this morning. I used to pitch 
for a baseball team . . .” That was as far as I got. Justice MacDonald, 
presiding in Special Sessions Court that day turned to me and said: 


“So did I, but what has that to do with the case?” I replied: 


“This old man of foreign extraction, who speaks no English and 
who has never had baseball training, is accused of throwing a brick forty- 
two feet, in an area of the City where the elevated structure does not 
permit the leverage and height which would make such a throw possible. 


I, who used to play and pitch, could not possibly have thrown a brick 
that distance.” 


The Judge immediately consulted with his colleagues—and announced 
that they would go over to the scene of the crime and view it themselves. 
All of which we did. 


Upon returning, the Judge announced that counsel had hit a home 
run—even though he had been speaking about pitching. I moved to 
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vacate the judgment previously entered, and after vacating the judgment, 
I made a motion to dismiss the charge against the defendant. All of 
which was granted. 


The defendant was acquitted. As he left the courtroom, he passed 
our mutual friend, Mike. The defendant had never even known him 
before this. He thought Mike was an interpreter. But Mike waited 
for no introduction. In their own way they “met.” Mike thanked me 
profusely. And I was as grateful as could be that an injustice was 
corrected ! 


Never again did I see the defendant. But no New Year’s Eve 
passes that I don’t think of this old man who was helped by an unknown 
and unselfish stranger named Mike, and who received justice in a land 
whose lawyer, whose language and whose ways he did not know. He 
was as dumfounded at the result as he was at his arrest. 


Although men flatter themselves with their great actions, they 
are not so often the result of great design as of chance. 
La Rochefoucauld 


Mike is gone. The old man is probably gone, too. But never gone 
is the memory of that happy day—when our national pastime correlated 
the thinking of the bench and bar to give eloquent emphasis to the 


American concept that here we have “Equal Justice For All” and that 
“The True Administration of Justice is the Firmest Pillar of Good 
Government.” 


Answers to Advance Sheet Quiz 
. YES—269 S. W. 2nd 17 
. NO —134 N. Y. S. 2d 128 
. YES—16 F. R. D. 124 
. YES—134 N. Y. S. 2d 109 
. YES—112 F. Supp. 246 
. NO —134 N. Y. S. 2d 123 
. NO —134 N. Y. S. 2d 233 
. NO —123 F. Supp. 828 
. NO —134N. Y. S. 2d 242 
. NO —107 A. 2d 277 
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Book Notes MARGARET M. RUGGIERO, Editor 


“THE AMERICAN LAWYER”, by Albert P. Blaustein and Charles 
O. Porter. 


When two distinguished students of the law fuse knowledge and 
wisdom with the resources of the Carnegie Corporation and the Amer- 
ican Bar Association Endowment to report on “The American Lawyer” 
—the result is bound to be a serious, competent and effective work. 
The first chapter is entitled “The Legal Profession: Status in Society”, 
and the last chapter deals with “Organization of the Legal Profession”. 
Between these two chapters is a wealth of excellent research and knowl- 
edge—and admirably presented. 


Just before writing this review, I chanced upon an ad which ‘sith 
“Little things play a big part in life’. This is a book about little things 
and big things—and the part which lawyers play in the American way 
of life. The layman can and the lawyer must profit from this excellent 
review of the trials, tribulations and activities of the American lawyer. 


Messrs. Blaustein and Porter (the authors) have made available 
for all who can read, the remarkable efforts of over four hundred re- 
search workers and a quarter of a million dollars. Some magnitude 
of the efforts can be gleaned from the fact that 175 separate reports 


were drafted and prepared by many volunteers who worked with head, 
heart and hand in this labor of devotion. 


The preamble to our Federal Constitution admonishes us to “establish 
justice” even before providing “for the common defense”. Law is in 
eternal conflict with arbitrary power. How often have we heard the 
expression “Life, Liberty and the Pursuit of Happiness”? These are 
the expressions which most of us associate with American justice. 
And the American lawyer has made these expressions a vibrant reality, 
in the effort “to establish justice”. 

The book itself presents a summary of the services of the legal 
profession. Under the covers of one volume, the status, backgrounds, 
ethics, community efforts and objectives of the members of the bar are 
husbanded in an excellent reference book or a serious reading book— 
pick or choose. There are challenging statements too, about the public 
service of lawyers, which stir one’s ire. “The role that lawyers have 
played in local government in this country has not been glorious” de- 
clares Murray Seasongood (P. 103). “The great mass of lawyers 
supinely accept the evil political conditions in their locality, or worse, 
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abet them.” These are fighting words—and I am prepared to debate or 
duel with Mr. Seasongood on that one. “The political lawyer, the | 
lobbyist or fixer is an all too common concept of the lawyer in local | 
politics. Fiction, screen, radio and television reflect this stereotype’. 
This is another extract from the book. Or—you may be interested 
perhaps, in the observation of the scientist, who worked with a lawyer 
on a highly technical project during the war. The lawyer “is as good 
a scientist as I know”. (P. 116) This points up an important argument 
on behalf of the American lawyer—who has been lauded because he 
knows the difference between fact and assumption; he can distinguish 
the relevant from the irrelevant and can discern the difference between 
intermediate conclusions and final corrective action. These are but a 
few selected nuggets in this golden treasury of a great profession. You 
will be rewarded with many more. 


The fine judicial system of which Chief Justice Arthur T. Vanderbilt 
was the architect in New Jersey, is reported on and some of the works 
of Reginald Heber Smith, who has made wonderful contributions to 
the law and to lawyers are among the extensive variety to be found in 
this book. “The American Lawyer” should be read by those who want 
to learn the story of the lawyer in America. 


Need I say more than the fact that the son of an old friend is 
co-author—and reading the book or even glancing through it is a rich 
and rewarding experience—for man or woman, lawyer or layman, jurist 
or purist, enemy or friend. 


STANLEY KREUTZER 


“THE BIG FIX”, by Norton Mockridge and Robert H. Prall. 


When Mayor LaGuardia ruled the roost at City Hall he was re- 
ported to have said that “the best administration at City Hall can be 
destroyed by a Police Department scandal.” He constantly waged war 
against “punks and tin-horn gamblers”, and kept the police “on their 
toes”. “The Big Fix” is current reading—because it reflects events 
that may recur and do recur in a police department at any time, as 
today’s newspapers bear witness. The dates may change, the names 
of persons may be different, but the elements of the “big fix” are as 
current in today’s reading as they were in the era when Miles McDonald 
catapulted Brooklyn towards a new kind of fame. 
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“The Big Fix” is dedicated to the great army of honest law en- 
forcement officers—who too often are hurt by the renegades. It ends 
by quoting Miles McDonald’s words when he was congratulated upon 
the finish of his fight to stamp out police corruption: “It had to come 
out this way. As I’ve said before, maybe you can fix a cop, and maybe 
you can fix a city official, but you can’t fix the public.” 


Many people may still regard the two-year battle of Miles McDonald 
and his valiant effort to expose the illicit alliance between the book- 
makers and certain policemen as just another passing event on the 
political scene. After all, they reason, bookmaking and gambling is 
here to stay and if it is protected by paying off a cop or two, we have 
to expect that. It is interesting to note that the then District Attorney, 
upon his election, did not too seriously hold a different opinion. Then 
when the inevitable letters started coming in from wives and sisters 
telling of their husband or brother contributing their “bread money” 
to Bookmaker X at the corner of “Y” and “Z” street (everyday between 
the hours of 11 and 1) he got another slant on such matters. Invariably 
the reply from the Police Department to such complaints forwarded to 
it by McDonald, was that the complaint was groundless. 


One day a story in the newspapers told of a hold-up at a decorating 
establishment. One of the victims was a neighbor of the district 
attorney. On a hunch, McDonald spoke to his neighbor who gave him 
the matter-of-fact reply that the decorating establishment was in reality 
a front for a bookmaker. This information was duly forwarded to the 
Police Dept. and the usual reply came back that the store was a “bona- 
fide” establishment. “If so” wrote McDonald in reply “What were its 
gross receipts on its tax returns for last year? How much paints and 
materials did it purchase?” In the next letter, the department advised 
that the place had gone out of business. 

Becoming aware that there was continuing evidence of the alliance 
between bookmakers and some police, McDonald determined to expose 
it. In large part, the book is a history of his efforts in this direction. 
The opposition he met from the O’Dwyer administration is set forth in 
full. The attempt to render the investigation impotent by putting a 
regular police captain in charge of the rookie cops assigned to the 
district attorney, the summoning of the Chief Investigator of the D. A. 
before O’Dwyer’s Commissioner of Investigation, the charge of “witch- 
hunt” directed at McDonald, are all here to read. Here, too, is detailed 
the mysterious power wielded by James Moran, who was confidante and 
adviser to Mayor O’Dwyer throughout his public life and ending with 
the conviction and jailing of Moran, who still is close-mouthed con- 
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cerning the ultimate disposition of huge sums of “graft moneys” that 
passed through his hands. 

The book is a testimonial to the dogged determination of Miles 
McDonald who, though he came up through organized politics, proved 
that politics need not corrupt. It is gratifying to note that McDonald 
was supported in his fight by the County Leaders, first Borough President 
John Cashmore and later by Frank Sinnott. 

Martin H. SELMAN 


(Mr. Selman is a former Special Assistant Attorney General and 
was connected with the National Labor Relations Board and the New 
York State Labor Board.) 


« * * 


MAX WEBER ON LAW IN ECONOMY AND SOCIETY. Edited 
and Annotated by Max Rheinstein. Translated by Edward Shils 
and Max Rheinstein. Cambridge, Massachusetts: Harvard Univer- 
sity Press, 1954. Pp. Ixxii, 363. $6.00. 

This book, the sixth of the Twentieth Century Legal Philosophy 

Series published under the auspices of the Association of American Law 

Schools, is not a law book in the ordinary sense. Although it deals with 


matters of contract, tort, government, administration, commercial law, 
human and legal rights, and the very nature of law, it does not concern 
itself with any of the “rules” of law as might be found in a treatise. 
Rather, it deals with ideas, trends and developments. It seeks to answer 
the whys and wherefores of legal phenomena. It expounds the philosophy 
of a great German thinker who, up to this time, has been almost unknown 
to the American student of jurisprudence. The book, therefore, will be 
of the greatest interest to the student of jurisprudence, whether he be a 
first year law school student or a great jurist of experience and reknown. 

A reader, who up to this time has had no opportunity to explore 
the works of Max Weber, will be completely amazed at his almost unbe- 
lievable vastness of knowledge and his penetrating observations. Weber, 
who taught commercial law, economic theory and legal history, evidences 
an uncanny and masterly knowledge of Roman law and the continental 
system, and more than a mere familiarity with Hindu, Islamic, Hebrew, 
English and other systems of law. 


A reading of the book will fully document the remarks of Professor 
Rheinstein who, in his preface to the book, indicates the great difficulties 
encountered in translating into English those parts of the works of Weber 
that are found in this volume. Although in his lectures Weber spoke 
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beautifully and vividly and never failed to find the bon mot or witty 
sarcasm, because of his passion for accuracy his writings are often in- 
volved and cumbersome. Because he did not tolerate overgeneralization, 
not only did every sentence have to be technically exact, but he would 
often create or coin new words. What legal scholar, for example, could 
be expected to be familiar with and correctly translate words such as 
chrenechruda, hadith, tennaim, diadikasia or actio quod iussu. Never- 
theless, they had to be explained. 


A reading of the book will unquestionably enrich the reader’s knowl- 
edge of legal philosophy. He will learn many new terms and phrases such 
as “khadi justice”, for example. The expression, coming from “khadi” 
meaning a judge of the Mohammedan “sharia” court, is used by Weber 
as a term of art to describe the administration of justice oriented not-at 
fixed rules of a formally rational law, but at the ethical, political or 
otherwise expediential postulates of a substantively rational law. 


In addition to a magnificent preliminary lecture of forty-seven pages 
written by Professor Max Rheinstein, which he modestly entitles “Intro- 
duction”, his editing of the materials is an invaluable aid to the reader. 
Not only does he explain in the footnotes terms that to the uninitiated 
will appear bizarre and grotesque, but he also prevents the reader from 
being misguided or deceived by remarks that are either unfounded or 
perhaps the result of prejudice. 


From the moment that the works of Max Weber were made known 
to the English-speaking reader by R. H. Tawney and Talcott Parsons, 
students of sociology, history, economics and political science immediately 
appreciated the extraordinary qualities of Weber’s mind. The present 
book, translated by Professors Max Rheinstein and Edward Shils, deals 
with parts of his most significant contribution entitled “Economy and 
Society.” In this work Weber investigates the relationship between the 
social phenomenon “law” and the other spheres of social life, especially 
the economic and the political. It is interesting to observe that the 
European “sociologist” concerns himself with the basic phenomena and 
relationships of society in all its aspects and the ways in which they 
interact upon one another. Professor Rheinstein states that in that sense 
sociology is simply the sum total of all the social sciences. Although the 
European sociologist does not duplicate the work of the economist, the 
political scientist or the jurist, he continues where their spheres of activity 
end. He endeavors to ascertain what there is in common in all those 
social activities which comprise the subject matter of the specialized 
sciences and how they influence one another, not only in our society but 
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also in societies of other cultures whether modern or primitive. In this 
sense sociology is basic for all social and natural sciences since its aim 
is the discovery of those units of society that might be called “the atoms 
of the social structure.” Sociology in this broad sense is the general 
thread of legal philosophic thought that forms the core of the book. More 
specifically, however, Max Weber’s main concern was to discover the 
causes of the rise of modern capitalism. In his trenchant discussions of 
law, he is always primarily concerned with ascertaining what were the 
aspects of western law that were favorable to the development of the 
capitalistic economy and the ramifications of this economy upon legal 
thought. 

Although Max Weber probably qualifies as a philosopher and econo- 
mist of the highest order, the book is essentially one of legal philosophy 
since all matters are discussed in terms of methods of legal thought. 
From this standpoint, however, it must be remembered constantly that 
Weber as a philosopher is a relativist. He has expounded what has come 
to be called the sociological theory of legal evolution. Although he suc- 
ceeds in demonstrating the interdependence of law with the other social 
sciences, his philosophy not only has points of contact with Maine’s his- 
torical jurisprudence, but also with the Marxist approach to law. Among 
countless other things, he discusses the nature and origin of freedom of 


contract, and its place among the institutions of capitalist and non-capitalist 
society, matters of commercial and negotiable instruments, social factors 
which favor or delay the codification of law and the formal qualities of 
modern law. 


Surely one would be accused of gross exaggeration if he were to 
resist with detail the vastness of scope and the far-flung ideas locked 
within this new work. Were it not for the editor’s notes that enlighten 
the reader as to the wide-ranging references to western and oriental 
systems and institutions from Babylonian times to the present, even the 
reader with some familiarity with comparative law might crave for an 
intellectual compass to guide him through uncharted seas of legal and 
philosophic thought. The careful reader will not always agree with 
Weber’s philosophy. Nevertheless, he is likely to experience an imper- 
ceptible but dominant influence of a comparative law approach worthy 
of further study and development. It is not the legal profession alone, 
but all society that owes a great debt of gratitude to those who worked 
so diligently to make available to the English-speaking world “Max Weber 
on Law and Economy in Society.” 

Epwarp D. RE 
Professor of Law, St. John’s University School of Law 
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